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The agency proposal follows:

Sunmmary

These rul es are proposed in response to the enactnent of N J.S A
47:1A-1 et seq. (Open Public Records Act) which makes gover nnment

records readily accessible for inspection, copying, or exam nation
by the citizens of New Jersey, with certain exenptions for the



protection of the public interest, and with any limtation on the
right of access accorded under the Act being construed in favor of
the public's right of access. The New Jersey CGovernnent Records
Council (Council) was established in the Departnent of Comunity
Affairs by the OQpen Public Records Act (Act) to adjudi cate deni al
of access to governnent records conplaints by requestors at no
cost to citizens, and the answer inquires about the Council and

t he Act.

Not hing in these proposed rules affects or alters a citizen's
right to pursue a denial of access conplaint in New Jersey
Superior Court under the Act or comon | aw.

A sunmary of each section of the proposed rules follows:
Subchapter 1 sets forth the chapter's general provisions.

Proposed N.J. A C. 5:105-1.1 sets forth the purpose and scope of
the new chapter, that is, the inplenentation of those rules
articulating the Council's conplaint adjudication and OPRA

information inquiry procedures.

Proposed N.J. A C. 5:105-1.2 provides for the liberal construction
of these rules to permt the Council to discharge its statutory
mandat e.

Proposed N.J. A C. 5:105-1.3 contains the definitions which are
necessary for the inplenentation of the new rul es.

Proposed N.J. A C. 5:105-1.4 provides the description of the
Counci | organi zati on and contact information of the Council.

Proposed N. J. A C. 5:105-1.5 provides the statutorily mandated
powers and duties of the Council.

Proposed N.J. A . C. 5:105-1.6 provides that these rules shal
conformto the Administrative Procedure Act, N J.S. A 52:14B-1 et
seg., and the Uniform Adm nistrative Procedure Rules, N J.A C
1:1, except as provided in these rules.

Subchapter 2 establishes the process for filing a conplaint with
t he Council under the Act.

Proposed N.J. A C. 5:105-2.1 provides the statutory authorization
for filing a denial of access conplaint with the Council and
jurisdictional qualifications for a conplaint being adjudicated by
t he Council .



Proposed N.J. A C. 5:105-2.2 provides the six-nmonth deadline from
the date of an OPRA request for filing a denial of access
conpliant with the Council

Proposed N.J. A C. 5:105-2.3 provides that the conplainant and
custodian are the parties to a conpl aint.

Proposed N.J. A C. 5:105-2.4 provides the requirenents of
representatives of parties to a conpl aint before the Council.

Proposed N.J. A C. 5:105-2.5 provides the requirenents of denial of
access conpl aints, amendnments to conplaints, and any ot her

subm ssions for consideration in the adjudicatory process fromthe
conpl ai nant .

Proposed N.J. A C. 5:105-2.6 provides the requirenents of the
statenent of information and any ot her subm ssions for
consideration in the adjudicatory process fromthe cust odi an.

Proposed N.J. A C. 5:105-2.7 provides the process for nediation of
a conpl ai nt.

Proposed N.J. A C. 5:105-2.8 provides the procedures for the
Council's adjudicatory process when no hearing is held.

Proposed N. J. A C. 5:105-2.9 provides the procedures for the
Counci | " s adj udi catory process when a hearing is held.

Proposed N.J. A C. 5:105-2.10 provides the procedures for the
Council's in canera inspection of docunents.

Proposed N.J. A C. 5:105-2.11 describes the Council's deci sions.

Proposed N.J. A C. 5:105-2.12 describes the Council's procedures
for reconsideration of its decisions.

Proposed N.J. A C. 5:105-2.13 provides the procedure for appeals
fromthe Council's final decisions to the Superior Court of New
Jersey - Appellate Division.

Proposed N.J.A.C. 5:105-2.14 provides the requirenments for a
party's request for a stay of the Council's deci sion.

Proposed N.J. A C. 5:105-2.15 provides the procedures for a party's
application for prevailing party attorney's fees.



Proposed N.J. A C. 5:105-2.16 provides the procedures for the
Council's determ nation and inposition of a penalty for the
knowi ng and wi Il ful violation of the Act.

Subchapter 3 concerns inquiries.

Proposed N.J. A C. 5:105-3.1 describes the information and
resources available to the public and public agencies through the
i nquiry process established by the Council.

Subchapter 4 concerns advi sory opi ni ons.

Proposed N.J. A C. 5:105-4.1 provides the Council's discretion to
i ssue advi sory opi nions.

Because the Council is provided a 60-day comment period for this
noti ce of proposal, the proposal is excepted fromthe rul emaking
cal endar requirenments, pursuant to N.J.A C 1:30-3.3(a)5.

Soci al | npact

The proposed new rules will have a positive social inpact upon New
Jersey citizens and state and | ocal government records custodi ans
because they serve as a systematic and user-friendly guide to the
Council's processes. Such guidance w |l reduce the need for people
torely on costly |legal services when involved in contested issues

surroundi ng access to government records before the Council. Al so,
by giving citizens the resources they need to handle i ssues before
the Council, the Council furthers its statutory responsibility to

offer a charge free, judicial alternative for adjudicating cases
i nvol ving deni al s of access to government records.

Econom ¢ | npact

The Council| does not charge a fee for the subm ssion of a
conpl ai nt concerni ng deni al of access to governnent records. See
N.J.S.A 47:1A-7.f. The Council believes that the proposed
procedures provide a de mnims cost alternative to challenging a
deni al of access to governnent records by bringing an action in
Superior Court. Anyone submtting a conpliant, or the records
cust odi an responding to a conpliant, would incur the mninma

adm ni strative costs involved in subm ssion of the conplaint or
response. Should the conplaint result in nediation or a hearing,

t he conpl ai nant and records custodi an woul d i ncur those costs that
m ght be involved in attendance at and participation in those
proceedi ngs. Individuals may, at their sole discretion, incur the
cost of retaining an attorney for representation before the



Council. However, parties to denial of access conplaints

adj udi cated by the Council do not require |l egal representation. If
a conplainant is represented by an attorney, and prevails in the
proceedi ngs, the Council may, upon application, award reasonabl e
attorney's fees. A public official, officer, enployee or records
cust odi an who knowingly and willfully violate the Act and is found
to have unreasonably deni ed access to governnment records shall be
subj ect to those civil penalties set forth in N.J.A C 5:105-2.19.

Federal Standards Statenent

A Federal standards analysis is not required because the proposed
new rul es are governed by N.J.S. A 47:1A-1 et seq., and are not
subj ect to any Federal standards or requirenents.

Jobs | npact

The Council| does not believe that the proposed new rules wll
result in an increase or decrease in the nunber of jobs in the
St ate.

Agricul ture Industry I npact

The proposed new rul es shall have no inpact on the agriculture
i ndustry.

Regul atory Flexibility Analysis

The proposed new rul es do not inpose reporting or recordkeeping
requi renents on small busi nesses, as defined in the Regul atory
Flexibility Act, N.J.S. A 52:14B-16 et seq. As detailed in the
Sunmmary above, the rules do inpose conpliance requirenents on
anyone, including small businesses, submtting to the Council a
conpl ai nt concerni ng denial of access to governnent records. The
costs of conpliance with such requirenents are discussed in the
Econom c I npact above. While small businesses may, at their sole
di scretion, retain an attorney for representation before the
Council, such is neither necessary nor required under these rules.
I n devel oping the conpliant process set forth in these rules, the
Counci | sought to establish a fair and uni form process that woul d
permt each side in a records access dispute to articulate their
positions and concerns. The Council believes that in providing
such a process, involving mninmal costs to conplainants, it has

m nim zed the econom c inpact on those small businesses that m ght
partici pate.

Smart G owt h | npact



The proposed new rules are not anticipated to have an inpact on
t he achi evenent of smart growth or upon the inplenentation of the
St at e Devel opnent and Redevel opnent Pl an.

Ful |l text of the proposed new rules foll ows:
CHAPTER 105

COVPLAI NT ADJUDI CATI ON AND OPEN PUBLI C RECORDS ACT ( OPRA)
| NFORVATI ON | NQUI RY PROCEDURES

SUBCHAPTER 1. GENERAL PROVI SI ONS
5:105-1.1 Pur pose and scope

(a) The rules in this chapter apply to any person or entity that
files a denial of access conplaint with the Council and any person
or entity seeking to utilize the Council as an information
resource for understanding the Act and/or the Council.

(b) Any aspect of the adjudicatory process for denial of access
conpl aints not covered by this chapter shall be governed by the
Adm ni strative Procedure Act, N J.S. A 52:14B-1 et seq., and the
Uni form Adm ni strative Procedure Rules, NJ. A C 1:1. To the
extent that the rules in this chapter are inconsistent with the
Adm ni strative Procedure Act and the Uniform Adm nistrative
Procedure Rules, the rules in this chapter shall apply.

5:105-1.2 Construction of the rul es

The rules in this chapter shall be liberally construed to permt
the Council to discharge its statutory function.

5:105-1.3 Definitions

The foll owi ng words and terns, when used in this chapter, shal
have the foll owi ng nmeani ngs unless the context clearly indicates
ot her w se:

"Act" or "OPRA" neans the New Jersey Open Public Records Act,
N.J.S. A 47:1A-1 et seq.

"Adm ni strative Case Disposition” neans a decision of the Counci
as adjudicated with the power vested in the Executive D rector for
conplaints that do not require a determ nation by the Council on
access.



"Advi sory Opinion" neans an opinion issued by the Counci
regardi ng the accessibility of governnent records pursuant to
N.J.S. A 47:1A-7.b.

"Chai rperson” neans Chairperson of the Council

"Conplaint” or "OPRA Conplaint"” nmeans a denial of access conpl aint
submitted to the Council on a formauthorized by the Council in
whi ch a requestor clainms that a records custodian has unlawfully
deni ed the requestor access to a governnment record. It shall also
mean a witten subm ssion not on the Council's form but which
provi des the information requested on the Council's form

"Conpl ai nant" nmeans a person who nmade an OPRA request of a public
agency and files a denial of access conplaint with the Council.

"Custodi an" or "Records Custodi an" neans the person charged by a
public agency with the responsibility for responding to requests
for access to governnent records pursuant to the Act and
respondi ng to denial of access conplaints filed against themwth
t he Council .

"Effective date"” neans the date upon which the Council renders a
decision related to a matter awaiting adjudi cation, or such other
date upon which the Council desires to make a decision effective.

"Fair preponderance of the credi bl e evidence" neans superi or
evidentiary weight that, though not sufficient to free the m nd
wholly fromall reasonable doubt, is still sufficient to incline a
fair and inpartial mnd to one side of the issue rather than the
ot her.

"Hearing Oficer" nmeans a Council nenber, or the Executive
Director, who receives testinony and docunentary evi dence
regardi ng a denial of access conplaint, to inspect records or
receive testinony in canera, and to assenble a record of those
proceedi ngs for |ater review and adjudi cation by the Council .

"Governnent record" or "record" neans any paper, witten or
printed book, docunment, draw ng, map, plan, photograph, mcrofilm
data processed or inmage processed docunent, information stored or
mai ntai ned el ectronically or by sound-recording or in a simlar
devi ce, or any copy thereof, that has been nade, naintained or
kept on file in the course of his or its official business by any
of fi cer, comm ssion, agency or authority of the State or of any
political subdivision thereof, including subordinate boards

t hereof, or that has been received in the course of his or its



of ficial business by any such officer, comm ssion, agency, or
authority of the State or of any political subdivision thereof,
i ncl udi ng subordi nate boards thereof pursuant to N.J.S A 47:1A-
1.1. The terns shall not include inter-agency or intra-agency
advi sory, consultative, or deliberative material.

"Government Records Council" or "Council" neans the public agency
established by the Act to adjudicate denial of access conplaints
and provide information regarding the Act and the Council to
requestors of governnment records, records custodians and the
general public pursuant to N.J.S. A 47:1A 7. a.

"I'n canera” or "in canera inspection” neans a proceeding in which
the Council or hearing officer inspects a governnment record and
receives testinony, if any is necessary for the Council to
determ ne whether the record requested by the conplai nant shoul d
be publicly accessible under the Act over the custodian's
objection or claimthat the record is exenpt from disclosure by
virtue of a provision in the Act.

"I'nquiry" neans a request fromthe public or custodians, submtted
to the Council in witing or fromthe toll-free helpline, for

i nformation regarding or assistance with the Act, the Council, and
i ssues and matters regardi ng access to governnent records.

"Interimorder” nmeans an order issued by the Council that
addresses a conplaint in part.

"Letter of Representation” neans a letter submtted to the Counci
by a person representing a party in a proceedi ng before the
Counci | .

"Medi ati on” nmeans an informal, non-adversarial process led by a
nmedi at or and havi ng the objective of helping the parties to a
deni al of access conpliant reach a nmutually acceptable, voluntary
agreenent pursuant to N.J.S. A 47:1A 7.b., 47:1A-7.d. and 47: 1A-
7.e.

"Medi ation Settl enment Agreenent” neans a witten agreenment between
t he conpl ai nant and the custodi an reached during the nedi ation
process nenorializing a resolution of some or all of the issues
presented during the medi ati on process.

"Medi ator" nmeans a neutral person who is trained in dispute
resol ution techni ques and who was sel ected by the Council to
i ntervene between parties to a denial of access conplaint in an



effort to help themresolve their differences pursuant to N J.S A
47: 1A-7. b.

"Party" nmeans a conpl ai nant or custodi an.

"Penal ty" neans the civil penalty which nmay be inposed upon a
custodi an who knowingly and willfully violates the Act, and is
found to have unreasonably denied access to the requested
governnment record under the totality of the circunstances pursuant
to N.J.S. A 47:1A-11.

"Person" means natural person, partnership, corporation, limted
liability conpany, association or society.

"Prima facie evidence" neans evidence that will establish a fact
or sustain a judgnent unless contradictory evidence is produced.

"Public agency” or "agency" neans any of the principal departnments
in the executive branch of State governnent, and any divi sion,
board, bureau, office, comm ssion or other instrunmentality within
or created by such departnent; the |legislature of the State and
any office, board, bureau or comm ssion wthin or created by the

| egi sl ative branch; and any i ndependent State authority,

comm ssion, instrunentality or agency pursuant to N.J.S A 47: 1A
1.1. The terms also nean any political subdivision of the State or
conbi nati on of political subdivisions, and any division, board,
bureau, office, comm ssion or other instrunentality within or
created by a political subdivision of the State or conbination of
political subdivisions, and any independent authority, conm ssion,
instrumentality or agency created by a political subdivision or
conmbi nation of political subdivisions.

"Representative" neans a person who has the authority fromthe
Council or the State of New Jersey to represent a party in a
proceedi ng before the Council.

"Requestor” neans a person who delivers to a public agency a
witten request to copy, exam ne or inspect a governnent record
pursuant to the Act.

"Secretary" neans Secretary of the Council.
"Staff" or "Council staff" neans the professional and clerical

staff that the Council may enploy as it deens necessary pursuant
to NJ.S. A 47:1A-7.a.



"Statement of Information” nmeans a witten response to a
conplaint, and all attachnents thereto, submtted to the Counci

by a custodian or his or her representative. It shall also nean a
witten subm ssion not on the Council's form but which provides
the information requested on the Council's form

"Sua sponte” neans the Council's ability to raise issues, |egal
defenses or other matters not raised by the parties.

"Suppl enment al Deci si on" nmeans a deci sion issued by the Counci
after the conpl ete adjudication of a conplaint.

"Vi ce Chairperson” neans the Vice Chairperson of the Council.
5:105-1.4 Description of the Counci

(a) The Council shall consist of the Conm ssioners of the
Departnment of Community Affairs and the Departnent of Education,

or their designees, and three nenbers of the public (not nore than
two of which can be of the sane political party) appointed by the
Governor with the advice and consent of the Senate pursuant to
N.J.S.A 47:1A-7.a. The Council is supported by an Executive
Director, and professional and clerical staff.

(b) Contact information for the Council
State of New Jersey
Gover nnent Records Counci
101 South Broad Street
PO Box 819
Trenton, New Jersey 08625-0819
Toll Free Interactive Voice Recording Line: (856) 850-0511
Direct Phone Line: (609) 292-6830
Fax: (609) 633-6337
grc@lca. state. nj.us

(c) Al communications to Council nenbers, the Executive D rector
or staff shall be delivered to the contact information listed in
(b) above, or to any such other address that the Council may
direct fromtinme to tine

(d) The Council's website, www. nj.gov/grc, may contain the Act,
the Council's public nmeeting schedul e, denial of access conpl aint
forms, Council and |egal decisions, frequently asked questions and
other reference materials that the Council deens appropriate.

5:105-1.5 Powers and duties of the Counci



(a) The Council shall have the foll ow ng powers and duties
pursuant to N.J.S. A 47:1A7.b.

1. Adjudicate conplaints filed with the Council regarding access
to governnent records;

2. Make nedi ation services available free of charge to
conpl ai nants and cust odi ans;

3. Respond to inquiries about the Act or the Council fromthe
publ i c and public agencies;

4. Provide informati on about the Act and services available from
t he Council ;

5. Maintain a toll-free hel p-line and website to assist the public
and records custodians in obtaining information about the Act, the
Council and issues and matters regardi ng access to governnent
records;

6. |ssue advisory opinions on the accessibility of governnent
records;

7. Make training opportunities avail able to custodi ans, public
of ficers, public enployees and officials concerning the provisions
of the Act; and

8. Prepare for custodians lists of the types of records in
possessi on of public agencies, which are governnent records
accessi bl e under the Act.

5:105-1.6 Conf or mance

These rules shall conformto the requirenents of the

Adm ni strative Procedure Act, N J.S. A 52:14B-1 et seq., and the
Uni form Adm ni strative Procedure Rules, N.J.A C 1:1, except as
provided in these rules.

SUBCHAPTER 2. COVPLAI NT PROCESS
5:105-2.1 General provisions

(a) Any requestor who is denied access, in whole or in part, to a
governnment record by a records custodian, at the option of the
requestor, may file a conplaint with the Council pursuant to
N.J.S.A 47:1A-6 of the Act.



(b) The right to institute a proceedi ng before the Council shal
solely be the right of the requestor pursuant to N.J.S. A 47:1A-6
of the Act.

(c) The Council will handle conplaints in a summary or expedited
manner pursuant to N.J.S. A 47:1A-6 of the Act.

(d) Upon receipt of a conplaint, the Council will first determ ne
whet her any portion of the conplaint is outside its jurisdiction,
frivolous, or without factual basis. If the conplaint falls within
any of said categories, the Council shall reduce its

determi nations to witing and transmt a copy thereof to the

conpl ainant ad to the records custodi an agai nst whom t he conpl ai nt
was filed. N J.S A 47:1A-7.e.

(e) If the Council concludes that the conplaint is within its
jurisdiction and is neither frivolous nor wthout factual basis,
the Council shall proceed with the adjudication process.

(f) At the request of the Council, any party shall produce
docunents and |l egal certifications to the facts and/or argunents
presented with respect to matters before the Council pursuant to
N.J.S. A 47:1A-7.c.

(g) Discovery is limted to the subm ssions of the parties
submitted to the Council.

(h) The Council may initiate action (including raising issues and
def enses) sua sponte if it deens such action appropriate or
necessary and if said action on behalf of the Council would be in
the interest of furthering the provisions and intent of the Act.

(i) The Council shall not charge any party a fee in regard to
actions filed with or proceedi ngs before the Council pursuant to
N.J.S. A 47:1A-7.f.

(j) Council votes adjudicating a conplaint shall be rendered at
open public neetings of the Council. Parties are not permtted to
make oral or witten presentations to the Council regarding the
conpl aint at the nmeetings.

5:105-2.2 Deadline for filing a denial of access conpl ai nt
A conpl ai nant shall have six nonths fromthe date of his or her

OPRA request for access to a governnent record to file a denial of
access conplaint with the Council.



5:105-2.3 Parties to a conplaint

The conpl ai nant and records custodi an shall always be parties to a
conplaint and, along with their |egal representatives, shall be
notified of all decisions or orders issued by the Counci
concerning a conpl ai nt.

5:105-2.4 Representation of the parties to a conplaint

Representation of a party nust be presented to the Council at the
time the denial of access conplaint is filed. If parties secure
representation follow ng subm ssion of a denial of access
conplaint, parties nmust notify the Council inmediately.

5:105-2.5 Conpl ai nant docunment subm ssions to the Counci

(a) The conplainant submtting a conpl eted denial of access
conplaint to the Council and custodian of record initiates the
conpl ai nt process.

(b) Al subm ssions nust be in witing.

(c) Conplaints should be submitted on the Council's denial of
access conplaint form If not submtted on said form subm ssions
must contain, at a mninmum all of the information requested on
the Council's form

(d) Conplaint forns nmay be obtained fromthe Council's staff or
downl oaded fromthe Council's website.

(e) The conplaint shall include in the conplaint or the
attachnents thereto any information, issues, and argunents that

t he conpl ainant wi shes to bring to the Council's attention for
consideration in the adjudication of the conplaint. Failure by the
conplainant to include an issue in the conplaint shall not
preclude the Council fromraising an i ssue sua sponte.

(f) The conplaint nmay al so include any attachnments, affidavits,
certifications or docunentation deened appropriate or supportive
of the allegations set forth in the conplaint.

(g) The Council shall provide a copy of all conplaints to the
custodian of record if the Conplainant fails to do so.

(h) The follow ng concern conpl ai nt anendnents:



1. A conplainant may anend his or her conplaint as a matter of
right within 30 business days after the filing of the initia
conpl aint. Such anmendnments nust be submitted in witing to the
Counci|l with copies served contenporaneously on all parties.

2. Additional anmendnents or supplenents to a conplaint submtted
beyond t he 30- busi ness-day anmendnent period shall only be accepted
for consideration in the adjudication of a conplaint when such
acceptance is authorized by the Council, acting through its
Executive Director

3. The Council shall provide custodians with copies of conplaint
amendnents if the conplainant fails to do so.

(i) Letters of representation: The representatives of any party
named in a conplaint shall file with the Council witten

aut hori zation signed by the naned party he or she represents and a
copy of said authorization shall be served upon all parties at the
sanme time the Council receives a copy.

(j) Objections to representation: Objections to a party's
representative by another party to the conplaint nust be in
witing, presented to the Council, served on all parties, and
i nclude, but not be limted to:

1. Council's case reference nane and nunber;
2. Clear identification of the representative in question; and
3. A detail ed explanation of the reasons for the objections.

(k) The Council, acting through its Executive Director, may
require conplainants to submt, within prescribed tinme limts,
addi ti onal information deened necessary for the Council to

adj udi cate the conpl ai nt.

5:105-2.6 Cust odi an docunent subm ssions to the Counci

(a) Custodians shall submt a conpleted and signed statenent of
information (SO) to the Council and the conpl ainant detailing his
or her position with respect to all conplaints filed with the
Council in all cases where nedi ation was declined, not elected by
either party, or where nediation was el ected but through which the
parties did not fully resolve the issues presented. The cust odi an
shall sign the conpleted SO even if it is conpleted by his or her
| egal representative.



(b) Al subm ssions shall be in witing.

(c) The custodian shall endeavor to utilize the Council's SO

form If the Council's SO formis not used, custodi an subm ssions
must contain, at a mninum all of the information requested in
the SO form

(d) Council's staff will issue SO forms to custodians for each
conplaint. SO fornms may al so be downl oaded fromthe Council's
websi te.

(e) The custodian shall include in the SO or the attachnents
thereto any information, defenses, and argunents that he or she
wi shes to bring to the Council's attention for consideration in
t he adj udication of the conplaint. Failure by the custodian to

i nclude a defense in the SO shall not preclude the Council from
rai sing a defense sua sponte.

(f) The SO may al so i nclude any attachnments, affidavits,
certifications or documentation supportive of the defenses set
forth in the SO .

(g) Custodians shall submt a conpleted and signed SO for each
conplaint to the Council's staff not |ater than seven business
days fromthe date of receipt of the SO formfromthe Council's
staff. Custodians nmust sign the SO or defense subm ssions if the
Council's SO formis not used. The Council w Il not accept
addi ti onal subm ssions fromthe custodi an unless the Council,
acting through its Executive Director, orders sane or offers its
express approval for same. Failure to conply with this tinme period
may result in the conplaint being adjudicated based solely on the
record at that tine.

(h) The Council shall provide conplainants with copies of the
conpl eted and signed SO if the custodian fails to do so.

(i) Acustodian's failure to submt a conpleted and signed SO may
result in the Council's issuing a decision in favor of the
conpl ai nant.

(j) I'f a conplainant anends his or her conplaint, the custodian
shal | have seven business days fromthe date of receipt of sane to

submt its position regarding the anendnent with the Council. The
Council will not accept additional subm ssions beyond said tine
period unless the Council, acting through its Executive Director

orders same or offers its express approval for sane. Failure to



conply with this tinme period may result in the case being
adj udi cat ed based solely on the record at that tine.

(k) Letters of representation: The representatives of any party
named in a conplaint shall file with the Council witten

aut hori zation signed by the named party he or she represents and a
copy of said authorization shall be served upon all parties at the
sanme tinme the Council receives a copy.

(1) Onhjections to representation: Cbjections to a party's
representative by another party to the conplaint nust be in
writing, presented to the Council, served on all parties, and
i nclude, but not be limted to:

1. Council's case reference nane and nunber;
2. Clear identification of the representative in question; and
3. A detail ed explanation of the reasons for the objections.

(m The Council, acting through its Executive Director, may
require custodians to submt, within prescribed tinme limts,
addi tional information deened necessary for the Council to
adj udi cate the conpl ai nt.

5:105-2.7 Medi ati on

(a) Upon receipt of a conplaint, the Council shall offer the
parties cost-free nediation.

(b) A conplaint will be referred to a nediator only if the
conpl ai nant and custodi an agree to enter into nmediation.

(c) Aparty who fails to respond to an offer of mediation within
five business days fromthe date of its receipt shall be deened to
have rejected the offer to nediate the conplaint.

(d) A nediator, who shall be trained in nediation and sel ected by
the Council, will conduct all nediation proceedi ngs.

(e) Mediation practices shall be governed by N.J.S. A 2A 23C-1to
2A: 23GC 13.

(f) Neither the nedi ator nor any person participating in nmediation
shal | divul ge to anyone the content of any nediati on session or
share any docunment produced in the course of nediation wthout the



written consent of the party who made the statenent or produced
t he docunent.

(g) Representatives of the parties may attend nedi ation
proceedi ngs but shall be bound by the regulations with respect to
nmedi ation as set forth in this section.

(h) Parties may cease participation in the nediation process at
any tinme and elect to have their conplaint referred back to the
Counci | for adjudication.

(1) The nedi ator may cease proceedings and refer the case back to
the Council if he or she determ nes that the process is not
producti ve.

(j) The Council shall not consider any statenent made or docunent
submtted to the nediator during the nediation proceedings if the
conplaint is referred back to the Council for adjudication.

(k) The Council shall dism ss any conpl ai nt upon recei pt of a
notice fromthe nediator that there exists a nmediation settl enent
agreenent that the matters presented in the conplaint have been
either resolved or voluntarily dism ssed by all parties.

(1) The Council shall provide the parties notice of any dism ssal
by issuing a final decision in the matter.

5:105-2.8 Council conplaint deliberations - no hearing

(a) The Council nenbers shall review staff findings and the
Executive Director's recommendations, as well as all party

subm ssions, and vote to nodify, reject or accept such findings
and recomendations as the Council's decision in the conplaint
during open public mneetings.

(b) The Council shall convene in closed session as necessary in
accordance with the Open Public Meetings Act, N.J.S.A 10:4-6 to
10: 4- 21.

(c) Parties are not permtted to nake oral or witten
presentations to the Council regarding the conplaint at Counci
nmeeti ngs unl ess expressly requested to do so by the Council.

(d) The Council will issue its decision as soon as practicable
foll owi ng the adj udi catory proceedi ngs.

5:105-2.9 Counci | conpl ai nt deliberations - hearing



(a) If the Council is unable to make a determ nation as to the
accessibility of a record based upon the conplaint and the

custodi an's response thereto, the Council may conduct a hearing in
conformty with the rules provided for adm nistrative hearings by
a public agency in contested cases pursuant to the Admi nistrative
Procedures Act, N.J.S. A 52:14B- 1 et seq., and the Uniform

Adm ni strative Procedure Rules, N.J.A C. 1:1, insofar as they may
be applicable and practicable pursuant to N.J.S. A 47:1A-7.e.

(b) The follow ng concern the filing of additional docunentation
or arguments:

1. The Council reserves the right not to consider docunentation
submtted by a conpl ai nant and/ or custodi an unless it has been
subnmitted to the Council and the other parties naned in the
conpl aint not |ater than 10 business days in advance of the
schedul ed heari ng.

2. Awitten statement by the party shall acconpany each such
subm ssi on expl ai ning the rel evance of such subm ssion

3. Parties filing subm ssions nust provide copies to all parties
to the conplaint and provide proof of service to the Counci
cont enpor aneousl y therew th.

4. The Council will not accept any subm ssions at the hearing that
has not been provided to all parties pursuant to these rules,
unl ess the Chairperson authorizes said subm ssions.

5:105-2. 10 In canmera inspections

(a) The Council may, in its discretion, order an in canera
i nspection of the docunents that are the subject of a denial of
access conpl ai nt.

(b) Notice of inspection: The Council shall provide the custodian
wi th advance witten notice of the in canera inspection. The
notice shall include, in addition to such other information as may
be deened appropri ate:

1. A statenent of the time, place and nature of the docunent
i nspecti on;

2. The docunents requested to be inspected; and



3. The manner in which the docunents are to be presented to the
Council for inspection.

(c) Presentation of docunents to the Council: In an open public
nmeeting, the custodian and/or his or her representative wll be
call ed upon to hand-deliver the docunents for inspection, in a
seal ed envel ope, to the Executive Director of the Council, or such
ot her person as the Council may designate, along wth:

1. Acertification signed by the custodian stipulating that the
copies of the docunents delivered to the Council are true and
conpl ete copies of the docunents in question with no alterations
or redactions; and

2. An in canera inspection index that:

i. Gves the title or nanme of each docunent, or any parts thereof,
clainmed to be exenpt from discl osure;

ii. Provides a general nature description of each docunent. The
descriptions shoul d be general enough to explain the exenptions
wi t hout conprom sing the alleged reason for their exenption from
di scl osur e;

iii. Lists the reasons that each document, or any parts thereof,
are alleged to be exenpt from di sclosure; and

iv. Lists a full explanation why the all eged reason for exenption
from di scl osure applies to each docunent.

(d) Conplainants will not be permtted to respond to the
certification in (c)1 above and the index in (c)2 above w thout
t he express perm ssion of the Council.

(e) Neither the Council, nor anyone el se authorized to inspect the
docunents, shall make copies of sane.

(f) Anyone authorized to access the docunents shall not take any
notes making reference to specific information contained in the
docunent s.

(g) The Council shall review the docunents in closed session at
any of its regular nonthly neetings conducted pursuant to the Open
Public Meetings Act, N.J.S. A 10:4-6 to 10: 4-21.

(h) The Council shall have the option, at its discretion and while
in the public session of any its regular nonthly neetings



conducted pursuant to the Open Public Meetings Act, N J.S. A 10:4-
6 to 10:4-21, of asking the Custodi an questions regarding the
docunent (s) in question.

(i) Neither the conpl ai nant nor the custodian, nor any of their
representatives, shall be present during the in camera inspection.

(j) After inspecting the docunents, the Council shall announce its
deci sion at an open public neeting and provide witten notice of
its decision to all parties to the conplaint.

(k) During public session, anyone involved in the in canmera

i nspection shall forego all nention of the specific contents of
t he docunents. Reference shall only be nmade to the assigned

ref erence nunber or to the general nature descriptions of the
docunents listed in the in canera inspection index.

(1) Upon conpletion of the in camera inspection, the Council wll
seal the docunents and return themto the custodi an.

5:105-2. 11 Deci si ons of the Counci

(a) The Council shall issue the follow ng types of decisions:

1. Interimorder;

2. Suppl enental Decision; and

3. Administrative Case Disposition.

(b) Unless the Council directs otherw se, the Executive Director
shal |l stipulate the effective date of the Council's decisions for
pur poses of calculating all deadlines set forth in a decision and
cal cul ati ng when notions for reconsideration and appeal s nust be
filed.

(c) Enforcenment: The Council shall, pursuant to New Jersey Rul es
Governing the Courts, R 4:67-6, have the authority to enforce
conpliance with the orders and deci sions issued by the Council

5:105-2.12 Relief from Council decisions - reconsideration

(a) The Council, in its own discretion, may reconsider any
decision it renders.

(b) Requests for reconsideration nmust be filed within 10 busi ness
days follow ng recei pt of a Council decision.



(c) Requests for reconsideration nmust be in witing, delivered to
t he Council and served on all parties.

(d) The Council wll provide all parties with witten notification
of whether a request for reconsideration has been accepted and for
what reasons.

5:105-2.13 Relief from Council decisions - appeals

(a) A final decision of the Council may be appealed to the
Appel l ate Division of the Superior Court within the tinme frane
prescribed by |aw pursuant to N.J.S. A 47:1A 7.e.

(b) Prior to filing an appeal, the appealing party shall file a
request for a stay of the Council's final decision with the
Counci | .

5:105-2. 14 St ays of Council deci sions

(a) Requests for a stay of a final decision nust be in witing,
delivered to the Council and contenporaneously served upon al
parties.

(b) The Council shall, acting through its Executive Director
grant a stay froma final decision based on the request submtted
and a copy of the notice of appeal fromthe Appellate Division of
the Superior Court.

(c) Requests for a stay of the effective date of a Council's
interimdecision nmust be nade prior to the | ast day by which
action was to have been taken in accordance with the Counci

i nterimdecision.

(d) The Council, acting through its Executive Director, may grant
a stay for the period of tine, but in no event |onger than the
date of the next regular neeting of the Council.

(e) Arequest for a stay nust be in witing and include a detailed
anal ysis of the issue(s), which includes, but is not necessarily
limted to, the appellant's positions with regard to the foll ow ng
factors that the Council will include in its Decision-nmaking
process:

1. The clear l|ikelihood of success on the nmerits of the claim

2. The danger of irreparable harmin the absence of a stay;



3. The harmto others if a stay is granted; and
4. The public interest.
5:105-2. 15 Prevailing party attorney's fees

(a) Reasonable attorney's fees may only be awarded where the
Council has rendered a final decision in favor of the conpl ai nant
and in which the Council has found that the custodian unlawfully
deni ed access to governnment records requested by the conpl ai nant
in the matter pursuant to N. J.S. A 47:1A-6.

(b) The conpl ai nant, or his or her attorney, shall submt an
application to the Council for an award of attorney's fees within
ten business days followi ng the effective date of a final decision
by the Council. The application nust include a certification from
the attorney(s) representing the conplainant that includes, but

not necessarily be limted to, the foll ow ng:

1. The Council's case reference nane and nunber;
2. Law firmaffiliation;
3. A statenent of client representation;

4. The hourly rates of all attorneys and support staff involved in
t he case;

5. Copi es of weekly tine sheets for each person involved in the
case, which includes detail ed descriptions of all activities
attributable to the project in 0.1-hour increnments (six-mnute)

i ncrenments;

6. Evidence that the rates charged are in accordance with
prevailing narket rates in the relevant community. Such evi dence
shall include, but is not necessarily |imted to:

i. Years of related or sim/lar experience;

ii. Skill level; and

iii. Reputation; and

7. A detailed listing of any expense rei nbursenments with
supporting docunentation for such costs.



(c) The conplainant, or his or her attorney, nust serve al
parties with the application for attorney's fees and al
attachnents thereto.

(d) The custodi an shall have 10 busi ness days fromthe date of
service to object to the attorney's fees requested.

(e) All objections to applications for attorney's fees nust be in
witing to the Council and served upon all the parties.

(f) The Council shall:

1. Consider all subm ssions of the parties concerning the
attorney's fees application;

2. Determ ne the ampbunt of a reasonable attorney fee, if any, to
be awarded to conplainant's attorney; and

3. Predicate the attorney's fees awarded upon the nunber of hours
and rate based on:

i. Applicable |aw

ii. Subm ssions of the parties; and

iii. The Council's own discretion.

5:105-2.16 Knowi ng and willful violations of the Act; penalties

(a) Public officials, officers, enployees or custodians who

knowi ngly and willfully violate the Act and one found to have

unr easonabl y deni ed access under the totality of the circunstances
shal |l be subject to a civil penalty pursuant to N.J.S. A 47: 1A 11.
(b) Penalty amounts are as foll ows:

1. $ 1,000 for initial violation;

2. $ 2,500 for a second violation that occurs within 10 years of
an initial violation; and

3. $ 5,000 for athird violation that occurs within 10 years of an
initial violation.

(c) The Council shall not inpose a penalty unless it has
undert aken, or caused the O fice of Administrative Law to have
undertaken, an expedited or sunmary hearing to determ ne whether a



public official, officer, enployee or custodian know ngly and
willfully violated the Act and unreasonably denied access under
the totality of the circunstances.

(d) Penalties shall be collected and enforced in proceedings in
accordance with the Penalty Enforcenent Law of 1999, N. J.S A

2A: 58-10 et seq., and the rules of court governing actions for the
collection of civil penalties.

(e) The New Jersey Superior Court shall have jurisdiction of
proceedi ngs for the collection and enforcenent of the penalty
i nposed by the Council.

(f) Appropriate disciplinary proceedings may be initiated by a
publ i c agency against a public official, officer, enployee or
cust odi an agai nst whom a penalty has been i nposed.

SUBCHAPTER 3. I NQUI RI ES
5:105-3.1 I nquiries

(a) Any person may tel ephone or wite the Council with a request
for informati on regarding the Act and Council procedures. Al
witten communi cations to the Council shall be dated, state the
nane of the sender, the street and/or P.QO Box address of the
sender, and the facsinle nunber or e-mail address to which
replies should be sent.

(b) The Council, where possible, will direct inquirers to
avai |l abl e resources, that is, Council case decisions, Act
citations, publications available through the Council, etc., that

m ght assist inquirers.

(c) @uidance offered during the inquiry process is based solely on
the facts provided and shall not constitute final decisions of the
Council, is not | egal advice and shall not alter any |egal right
or liability already existing in New Jersey or under Federal |aw.

SUBCHAPTER 4. ADVI SORY OPI NI ONS
5:105-4.1 Advi sory opi ni ons
(a) The Council shall, in its discretion, issue advisory opinions

as to whether a particular type of record is a governnent record
which is accessible to the public pursuant to N.J.S. A 47:1A-7.b



(b) Advi sory opi nions address whet her general categories of
records are disclosable and do not serve as case-specific
deci si ons of the Council

(c) Advisory opinions do not constitute final decisions of the
Council, are not |egal advice and shall not alter any |egal right
or liability already existing in New Jersey or under Federal |aw.

(d) The issuance of advisory opinions shall not prejudice any
party's rights to file a conplaint wwth the Council

| NTERESTED PERSONS

| nterested persons may submt comments, information or argunents
concerning any of the rule proposals in this issue until the date
indicated in the proposal. Subm ssions and any inquiries about
subm ssi ons shoul d be addressed to the agency officer specified
for a particul ar proposal .

The required m ni num period for comment concerning a proposal is
30 days. A proposing agency may extend the 30-day conment period

t o accommodat e public hearings or to elicit greater public
response to a proposed new rule or amendnent. Most notices of
proposal include a 60-day coment period, in order to qualify the
notice for an exception to the rul emaki ng cal endar requirenents of
N.J.S. A 52:14B-3. An extended comment deadline will be noted in

t he headi ng of a proposal or appear in a subsequent notice in the
Regi ster.

At the close of the period for comments, the proposi ng agency may
t hereafter adopt a proposal, w thout change, or with changes not
in violation of the rul emaki ng procedures at N.J.A C 1:30-6.3.
The adoption becones effective upon publication in the Register of
a notice of adoption, unless otherwi se indicated in the adoption
notice. Promulgation in the New Jersey Regi ster establishes a new
or anended rule as an official part of the New Jersey

Adm ni strative Code.



