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The agency proposa follows:
Summary

These rules are proposed in response to the enactment of N.JSA. 47:1A-1 et



s2g. (Open Public Records Act) which makes government records readily accessble
for ingpection, copying, or examination by the citizens of New Jersey, with certain
exemptions for the protection of the public interest, and with any limitation on the right
of access accorded under the Act being construed in favor of the public' sright of
access. The New Jersey Government Records Council (“Council”) was established in
the Department of Community Affairs by the Open Public Records Act (*Act”) to
adjudicate denid of access to government records complaints by requestors at no cost
to citizens, and the answer inquires about the Council and the Act.

Nothing in these proposed rules affects or dtersacitizen’sright to pursue a
denid of access complaint in New Jersey Superior Court under the Act or common
law.

A summary of each section and the proposed rule follows (omitted sections are
reserved):

Proposed N.J.A.C. 5:103-1.1 sets forth the purpose and scope of the new
chepter that is the implementation of those rules articulaing the Council’ s complaint
adjudication and OPRA information inquiry procedures.

Proposed N.J.A.C. 5:103-1.2 provides for the liberd congtruction of these
rules to permit the Council to discharge its statutory mandate.

Proposed N.J.A.C. 5:103-1.3 contains the definitions which are necessary for

the implementation of the new subchapters.



Proposed N.J.A.C. 5:103-1.4 provides the description of the Council
organization and contact information of the Council.

Proposed N.J.A.C. 5:103- 1.5 provides the statutorily mandated powers and
duties of the Council.

Proposed N.J.A.C. 5:103-2.1 provides the Satutory authorization for filing a
denid of access complaint with the Council and jurisdictiond qudifications for a
complaint being adjudicated by the Council.

Proposed N.J.A.C. 5:103-2.2 provides the rdlaxation of rules by the Council to
prevent injustice and unfairness.

Proposed N.J.A.C. 5:103-2.3 provides the six (6) month deadline from the
date of an OPRA request for filing adenid of access compliant with the Council.

Proposed N.JA.C. 5:103-2.4 provides that the complainant and custodian are
the parties to a complaint.

Proposed N.J.A.C. 5:103-2.5 provides the requirements of representatives of

partiesto acomplant before the Council.

Proposed N.J.A.C. 5:103-2.6 provides the requirementsfor al documents
submitted to the Council for condderation in the adjudicatory process.

Proposed N.JA.C. 5:103-2.7 provides the requirements of denid of access
complaints, anendments to complaints, and any other submissonsfor consderation in

the adjudicatory process from the complainant.



Proposed N.J.A.C. 5:103-2.8 provides the requirements of the statement of
information and any other submissions for consderation in the adjudicatory process
from the custodian.

Proposed N.J.A.C. 5:103-2.9 provides the process for mediation of a
complaint.

Proposed N.J.A.C. 5:103-2.10 provides the discretion of the Council to refer
contested cases to the New Jersey Office of Adminigtrative Law for an administrative
hearing and decison recommendation.

Proposed N.J.A.C. 5:103-2.11 provides the procedures for the Council’s
adjudicatory process when no hearing is held.

Proposed N.J.A.C. 5:103-2.12 provides the procedures for the Council’s
adjudicatory process when ahearing is held.

Proposed N.J.A.C. 5:103-2.13 provides the procedures for the Council’sin
camera ingpection of documents.

Proposed N.J.A.C. 5:103-2.14 describes the Council’ s decisions.

Proposed N.J.A.C. 5:103-2.15 describes the Council’ s procedures for
reconsderation of its decisons.

Proposed N.J.A.C. 5:103-2.16 provides the procedure for appeals from the
Council’ sfina decisonsto the Superior Court of New Jersey — Appelate Divison.

Proposed N.J.A.C. 5:103-2.17 provides the requirements for a party’ s request



for agtay of the Council’s decison.

Proposed N.J.A.C. 5:103-2.18 provides the procedures for a party’s
gpplication for prevailing party atorney’s fees.

Proposed N.J.A.C. 5:103-2.19 provides the procedures for the Council’s
determination and imposition of a pendty for the knowing and willful vidation of the
Act.

Proposed N.J.A.C. 5:103- 3.1 describes the information and resources
avallable to the public and public agencies through the inquiry process established by the
Council.

Proposed N.J.A.C. 5:103-4.1 provides the Council’ s discretion to issue
advisory opinions.

Because the Council is provided a sixty (60)-day comment period for this
notice of proposal, the proposd is excepted from the rulemaking calendar requirements,
pursuant to N.J.A.C. 1:30-3.3(a)5.

Social Impact

The proposed new rules will have a positive socid impact upon New Jersey
citizens and state and loca government records custodians because the rules provide al
interested parties with an understanding of the Council’ s operations. More specificaly,
the proposed new rules articulate the Council’ s complaint adjudication and OPRA

information inquiry procedures. The proposed new ruleswill serve asaguide for any



party involved in contested issues surrounding access to government records. The new
rules a so describe how individuas may utilize the Council as an information resource for

understanding the Act.

Economic Impact

The adoption of these proposed new rules will not have any direct economic
impact on New Jersey citizens pursuant to N.JS.A. 47:1A-7.f.. Thenew rules
articulate the procedures for the cost free dternative of pursuing a denia of accessto
government records complaint under the Act. Individuals may, a their sole discretion,
incur the cogt of retaining an attorney for representation before the Council. However,
partiesto denid of access complaints adjudicated by the Council do not require legd
representation.
Federal Standards Statement

A Federd standards andysisis not required because the proposed new rules
aregoverned by N.JS.A. 47:1A-1 et seg., and are not subject to any Federa
standards or requirements.
Jobs Impact

The Council does not believe that the proposed new ruleswill result in an
increase or decrease in the number of jobsin the State.

Agriculture Industry Impact



The proposed new rules shal have no impact on the agriculture industry.
Regulatory Flexibility Analysis

A regulatory flexibility andysisis not required, sSince the proposed new rules
impose no requirements on smal businesses astheterm is defined in N.J.S.A. 52:14B-
16 et seq., but regulate only the Council members, Executive Director and staff of the
Council, the complanants who indtitute denia of access complaints with the Council,
records custodians who must respond to denia of access complaints ingtituted against
them, and persons making information inquires of the Coundil.
Smart Growth Impact

The proposed new rules are not anticipated to have an impact on the
achievement of smart growth or upon the implementation of the State Development and
Redevelopment Plan.
SUBCHAPTER 1. GENERAL PROVISIONS
5:103-1.1 Purpose and Scope

(& Therulesin this chapter gpply to any person or entity thet filesadenid of
access complainant with the Council and any person or entity seeking to utilize the
Council as an information resource for understanding the Act and/or the Council.

(b) Any aspect of the adjudicatory process for denid of access complaints not
covered by these specid rules shal be governed by the Administrative Procedures Act

contained in N.JA.C. 1:1. To the extent that these specia rules are inconsistent with



the Adminigirative Procedures Act, these rules shall apply.
5:103-1.2 Construction of the Rules
These rules shdl be liberdly congtrued to permit the Council to discharge its

statutory function.

5:103-1.3 Definitions
The following words and terms, when used in this chapter, shal have the
following meanings unless the context clearly indicates otherwise:

“Act” or “OPRA” means the New Jersey Open Public Records Act, N.JSA.
47:1A-1 et seq.

“Adjudication” means any action in which the Council receives, hears or consders
party document submissions, or other documentary evidence, testimony from any
person or convenes for the purpose of deciding any or al issues presented by a
complant.

“Adminigrative Case Closure’” means the decision of the Council as adjudicated
with the power vested in the Executive Director for complaints that do not require a
determination by the Council on access.

“Adminigrative Case Digposition” means the decison of the Council as adjudicated
with the power vested in the Executive Director for complaints in which the complainant

voluntarily withdraws or sttles his or her complaint through mediation or otherwise.



“Advisory Opinion” means an opinion issued by the Council regarding the
accessbility of government records pursuant to N.J.SA. 47:1A-7.b.

“Chairperson” means Chairperson of the Council.

“Complaint” or “OPRA Complaint” means adenid of access complaint submitted
to the Council on aform authorized by the Council in which arequestor clamsthat a
records custodian has unlawfully denied the requestor access to a government record.

It shdl dso mean awritten submission not on the Council’ s form, but which provides
the information requested on the Council’s form.

“Complainant” means a person who made an OPRA request of a public agency and
filesadenid of access complaint with the Council.

“Custodian” or *Records Custodian” means the person charged by a public agency
with the respongbility for responding to requests for access to government records
pursuant to the Act and responding to denid of access complaintsfiled against them
with the Council.

“Decison” means any interim, fina or supplementa decisions rendered by the
Council inits capacity as an adjudicatory body. It shall dso mean adminigtrative case
closures and adminigtrative case dispostions.

“Effective Date’ means the date upon which the Council renders adecison related
to a matter awaiting adjudication, or such other date upon which the Council desiresto

make a decison effective.



“Fair Preponderance of the Credible Evidence’ means superior evidentiary weight
that, though not sufficient to free the mind wholly from dl reasonable doubt, is Htill
aufficient to indine afar and impartid mind to one Sde of the issue rather than the other.

“Find Decison” means a decison issued by the Council that completely adjudicates
acomplant.

“Hearing Officer” means a Council member, or the Council’ s designee, authorized
by a public vote of the Council to receive testimony and documentary evidence
regarding adenid of access complaint, to ingpect records or receive testimony in
camera, as gppropriate, and to assemble arecord of those proceedings for later review
and adjudication by the Council.

“Government Record” or “Record” means any paper, written or printed book,
document, drawing, map, plan, photograph, microfilm, data processed or image
processed document, information stored or maintained dectronicaly or by sound-
recording or inasmilar device, or any copy thereof, that has been made, maintained or
kept on filein the course of hisor its officid business by any officer, commission, agency
or authority of the State or of any political subdivison thereof, including subordinate
boards thereof, or that has been received in the course of hisor its officid business by
any such officer, commission, agency, or authority of the State or of any politica
subdivision thereof, including subordinate boards thereof pursuant to N.JSA. 47:1A-

1.1. Theterms shdl not include inter-agency or intra-agency advisory, consultative, or
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ddliberative materid.

“Government Records Council” or “Council” means the public agency established
by the Act to adjudicate denid of access complaints and provide information regarding
the Act and the Council to requestors of government records, records custodians and
the general public pursuant to N.JSA. 47:1A-7.a

“In camera” or “In camera Ingpection” means a proceeding in which the Council
or hearing officer ingpects a government record and receives testimony, if any is
necessary for the Council to determine whether the record requested by the
complainant should be publicly accessible under the Act over the custodian’s objection
or clam that the record is exempt from disclosure by virtue of aprovison in the Act.

“Inquiry” means arequest from the public or custodians, submitted to the Council in
writing or from the toll-free helpline, for information regarding or assistance with the
Act, the Council, and issues and matters regarding access to government records.

“Interim Decison” means a decision issued by the Council that addresses a
complaint in part.

“Letter of Representation” means a letter submitted to the Council by a person
representing a party in a proceeding before the Council.

“Mediaion” means an informd, non-adversaria process led by a mediator and
having the objective of heping the parties to adenid of access compliant reach a

mutudly acceptable, voluntary agreement pursuant to N.JS.A. 47:1A-7.b., N.J.SA.
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47:1A-7.d. and N.JS.A. 47:1A-7.e.

“Mediation Settlement Agreement” means awritten agreement between the
complainant and the custodian reached during the mediation process memoridizing a
resolution of some or dl of the issues presented during the mediation process.

“Mediator” means a neutrd person who istrained in dispute resolution techniques
and who was selected by the Council to intervene between parties to adenid of access
complant in an effort to help them resolve thearr differences pursuant to N.J.SA. 47:1A-
7.b.

“Motion to Quash” means a party's request that the Council nullify a subpoena
issued by the Council.

“Party” means acomplainant or custodian.

“Pendty” meansthe civil pendty which may beimposed upon a custodian who
knowingly and willfully violates the Act, and is found to have unreasonably denied
access to the requested government record under the totdity of the circumstances
pursuant to N.J.S.A. 47:1A-11.

“Person” means natura person, partnership, corporation, limited liability company,
association or society.

“Prima facie evidence’ means evidence that will establish afact or susain a
judgment unless contradictory evidence is produced.

“Pro hac vice” means a Council-approved representation of a party to adenid of



access complaint by an out-of-state lawyer for one particular case.

“Public Agency” or “Agency” means any of the principd departmentsin the
executive branch of State government, and any division, board, bureau, office,
commisson or other instrumentdity within or crested by such department; the legidature
of the State and any office, board, bureau or commission within or created by the
legidative branch; and any independent State authority, commission, instrumentdity or
agency pursuant to N.J.S.A. 47:1A-1.1. Thetermsaso mean any political subdivison
of the State or combination of palitica subdivisons, and any divison, board, bureau,
office, commission or other insrumentaity within or crested by a palitical subdivison of
the State or combination of politicad subdivisons, and any independent authority,
commission, indrumentality or agency creeted by a paliticd subdivison or combination
of politica subdivisons,

“Representative’” means a person who has the authority from the Council or the
State of New Jersey to represent a party in a proceeding before the Council.

“Requestor” means a person who deliversto a public agency a written request to
copy, examine or ingpect a government record pursuant to the Act.

“Secretary” means Secretary of the Council.

“Saff” or “Council Saff” meansthe professond and clericd gaff that the Council
may employ asit deems necessary pursuant to N.JSA. 47:1A-7.a.

“Statement of Information” means a written response to acomplaint, and al
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attachments thereto, submitted to the Council by a custodian or hisor her
representative. It shal aso mean awritten submission not on the Council’ s form, but
which provides the information requested on the Council’ s form.

“Sua sponte’ means the Coundil’ s ability to raise issues or matters not raised by the
parties.

“Supplementa Decison” means adecison issued by the Council that follows afind
decison.

“Vice Chairperson” means the Vice Chairperson of the Council.
5:103-1.4 Description of the Council

(@ The Council shdl consg of the Commissoners of the Department of
Community Affairs and the Department of Educetion, or their designees, and three
members of the public (not more than two of which can be of the same paliticd party)
appointed by the Governor with the advice and consent of the Senate pursuant to
N.JS.A. 47:1A-7.a The Council is supported by an Executive Director, and
professond and clerica Staff.

(b) Contact information for the Council:

State of New Jersey
Government Records Council
101 South Broad Street

P.O. Box 819

14



Trenton, New Jersey 08625-0819
Toll Free Interactive Voice Recording Line: (856) 850-0511
Direct Phone Line: (609) 292-6830
Fax: (609) 633-6337

grc@dcagtate.nj.us

(©) All communicationsto Council members, Executive Director or saff shdl be
delivered to the contact information listed above, or to any such other address that the

Council may direct from timeto time

(d) The Council’ s website, www.nj.gov/grc, may contain the Act, the Council’s
public meeting schedule, denid of access complaint forms, Council and legd decisons,
frequently asked questions and other reference materids that the Council deems
appropriate.
5:103-1.5 Power s and Duties of the Council

The Council shdl have the following powers and duties pursuant to N.JSA.
47:1A-7.b.:

(&) adjudicate complaints filed with the Council regarding access to government

records,

(b) make mediation services avallable free of charge to complainants and

custodians,

(e) respond to inquiries about the Act or the Council from the public and public
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agencies,

(f) provideinformation about the Act and services available from the Council;

(90 mantain atdll-free help-line and website to assst the public and records
custodians in obtaining information about the Act, the Council and issues and matters
regarding access to government records,

(h) issue advisory opinions on the accessibility of government records,

(i) make training opportunities available to custodians, public officers, public
employees and officids concerning the provisons of the Act; and

() preparefor custodians lists of the types of recordsin possession of public
agencies, which are government records accessible under the Act.

SUBCHAPTER 2. COMPLAINT PROCESS
5:103-2.1 General Provisions

(& Any requestor who is denied access, in whole or in part, to a government
record by arecords custodian, at the option of the requestor, may file acomplaint with
the Council pursuant to N.J.S.A. 47:1A-6 of the Act.

(b) Theright to indtitute a proceeding before the Council shdl solely be the right of
the requestor pursuant to N.J.S.A. 47:1A-6 of the Act.

(¢) The Council will handle complaintsin asummary or expedited manner pursuant
to N.JSA. 47:1A-6 of the Act.

(d) Upon receipt of acomplaint, the Council will first determine whether any
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portion of the Complaint is outsdeitsjurisdiction, frivolous, or without factua bass. If
the complaint fals within any of said categories, the Council shal reduceits
determinations to writing and transmit a copy thereof to the complainant ad to the
records custodian against whom the complaint wasfiled. N.JSA. 47:1A-7e.

(e) If the Council concludes that the complaint iswithin its jurisdiction and is neither
frivolous nor without factud bas's, the Council shall proceed with the adjudication
process.

(f) 1f the Council is unable to make a determination as to the accessibility of a
government record based upon the complaint and the custodian’ s response thereto, the
Council shal conduct a hearing on the matter in conformity with the rules and regulations
provided for hearings by a state agency in contested cases pursuant to the
Administrative Procedures Act ( N.JS.A. 52: 14B-1 et seq.) insofar asthey may be
applicable and practicable pursuant to N.JSA. 47:1A-7.e.

(9 Attherequest of the Council, any party shdl produce documents and legd
certifications to the facts and/or arguments presented with respect to matters before the
Council pursuant to N.JSA. 47:1A-7.c.

(h) The Council may initiate action (indluding raising issues and defenses) sua
sponte if it deems such action gppropriate or necessary and if said action on behaf of
the Council would be in the interest of furthering the provisons and intent of the Act.

() The Council shdl not charge any party afeein regard to actions filed with or
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proceedings before the Council pursuant to N.JSA. 47:1A-7f.

() Council votes adjudicating a complaint shal be rendered at open public
meetings of the Council. Parties are not permitted to make ord or written presentations
to the Council regarding the complaint at the meetings.
5:103-2.2 Relaxation of Rules

(@ The Council or hearing officer may relax any rule herein to prevent injustice or
unfairness and to effectuate the purposes of the Act, upon finding that good cause exists
and that strict compliance with these rules will work an injustice or unfairess.

(b) When an act isrequired or dlowed to be done within a specified time, the
Council or hearing officer may order the period dtered upon finding that Strict
adherence will work injustice, unfairness or interference with the proper effectuation of
the Act.
5:103-2.3 Deadlinefor Filing a Denial of Access Complaint

A complainant shdl have sx (6) months from the date of his or her OPRA request
for access to a government record to file adenid of access complaint with the Council.
5:103-2.4 Partiesto a Complaint

The complainant and records custodian shal dways be parties to acomplaint and,
aong with their legd representatives, shal be notified of al decisons or ordersissued
by the Council concerning a complaint.

5:103-2.5 Representation of the Partiesto a Complaint
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(& Any party named in acomplaint may represent themselves in any matter before
the Council.

(b) Representation of a party must be presented to the Council at the time the
denid of access complaint isfiled. If parties secure representation following submission
of adenid of access complaint, parties must notify the Council immediatdly.

(c) Lettersof Representation — The representatives of any party named ina
complaint shdl file with the Council written authorization sgned by the named party he
or she represents and a copy of said authorization shal be served upon al parties a the
same time the Council receives a copy.

(d) Objectionsto Representation — Objections to a party’ s representative by
another party to the complaint must be in writing, presented to the Council, served on dl
parties, and include, but not be limited to:

1. council’s case reference name and number;
2. clear identification of the representative in question; and
3. detailed explanation of the reasons for the objections.

(e) Attorneys not licensed to practicein New Jersey:

1. Attorneys not licensed to practice law in New Jersey may represent parties
in any matter before the Council.
2. If the Council decidesin favor of a party who raised an objection to

representation by an attorney not licensed to practice law in New Jersey, the
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attorney being objected to will not be acknowledged by the Council unless he or
she
I. Flesamation with the Council for admittance pro hac vice.
(1) Attorneys seeking admittance pro hac vice must belicensed in
another jurisdiction and be in good standing therein.
(2) Attorneys seeking admission pro hac vice mugt serve said motion
upon dl parties.
ii. Worksthrough an attorney licensed to practice law in New Jersey and

provides the Council with aletter of representation from said licensed attorney.

5:103-2.6 Service of Documents Submitted to the Council

(& All written communications to the Council shdl be dated, state the name of the
sender, the street and/or P.O. Box address of the sender, the facsimile number and/or
e-mail address to which replies should be sent, and, where applicable, the name and
case number of the complaint.

(b) Any person submitting any document or communication of any sort to the
Council or its saff regarding a complaint shal dso mail, e-malil, send viafacamile or
hand-dedliver a complete copy of the submisson to dl parties named in the complaint
and to any other person the Council or hearing officer shall direct, except that a copy of

acomplaint received by the Council shdl be provided to a custodian by Council staff



when the requestor has failed to do so.

(c) Any copy of adocument submitted to the Council, its staff or any party to a
Complaint and which has been delivered via Certified Return Receipt Requested, with
proof of ddivery thereof, shdl be prima facie evidence of such service and the date
thereof.

(d) E-mall transmissions shdl be made pursuant to the Uniform Electronic
Transactions Act, N.JS.A. 12:12-1 through 12A: 12-26, to the extent its provisions
are applicable and practicable.

(e) Copiesof dl submissionsto the Council must be provided to dl partiesfor the
Council to congder the submissonsin its adjudication process.
5:103-2.7 Complainant Document Submissionsto the Council

(@ The complainant submitting a completed denid of access complaint to the
Council and custodian of record initiates the complaint process.

(b) All submissons mugt be in writing.

() Complaints should be submitted on the Council’ s denid of access complaint
form. If not submitted on said form, submissons must contain, a aminimum, al of the
information requested on the Council’ s form.

(d) Complaint forms may be obtained from the Council’ s staff or downloaded from
the Council’ s webgte.

() The complant shdl incdlude in the complaint or the attachments thereto any
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information, issues, and arguments that the complainant wishes to bring to the Council's
attention for consderation in the adjudication of the complaint. Failure by the
complanant to include an issue in the complaint shdl not preclude the Council from
rasng an issue sua sponte.

(f) The complaint may dso include any attachments, affidavits, certifications or
documentation deemed appropriate or supportive of the dlegations set forth in the
complaint.

(99 The Council shal provide a copy of dl complaintsto the custodian of record if
the Complainant fails to do so.

(h) Complaint Amendments:

1. A complanant may amend hisor her complaint as a matter of right within
thirty (30) business days after the filing of theinitid complaint. Such amendments
must be submitted in writing to the Council with copies served contemporaneoudy
on al parties.

2. Additiond amendments or supplements to acomplant submitted beyond
the thirty (30) business day amendment period shal only be accepted for
congderation in the adjudication of acomplaint when such acceptance is authorized
by the Council, acting through its Executive Director.

3. The Council shdl provide custodians with copies of complaint amendments

if the complainant failsto do so.



(i) The Council, acting through its Executive Director, may require complanants to
submit, within prescribed time limits, additiona information deemed necessary for the
Council to adjudicate the complaint.
5:103-2.8 Cugtodian Document Submissionsto the Council

(@ Cudgodians shdl submit acompleted and sgned satement of information
(“SOI”) to the Council and the complainant detailing his or her pogition with respect to
al complaints filed with the Council in dl cases where mediation was declined, not
elected by either party, or where mediation was elected but through which the parties
did not fully resolve the issues presented. The custodian shdl sign the completed SO
evenif itiscompleted by hisor her legd representative.

(b) All submissons shdl be inwriting.

(c) The custodian shdl endeavor to utilize the Council’s SOI form. If the Council’s
SOl formis not used, custodian submissons must contain, a aminimum, al of the
information requested in the SOI form.

(d) Council’s staff will issue SOI forms to custodians for each complaint. SOI
forms may aso be downloaded from the Council’ s webgte.

(e) The custodian shdl include in the SOI or the attachments thereto any
information, defenses, and arguments that he or she wishes to bring to the Council's
attention for consideration in the adjudication of the complaint. Failure by the custodian

to include a defense in the SOI shdl not preclude the Council from raising a defense sua
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sponte.

(f) The SOI may dso include any attachments, affidavits, certifications or
documentation supportive of the defenses set forth in the SOI.

(9 Cudtodians shdl submit a completed and signed SOI for each complaint to the
Council’s staff not later than seven (7) business days from the date of receipt of the SOI
form from the Council’ s gaff. Custodians must sign the SOI or defense submissonsif
the Council’s SOI form is not used. The Council will not accept additiona submissons
from the custodian unless the Council, acting through its Executive Director, orders
same or offersits express gpproval for same. Falure to comply with this time period
may result in the complaint being adjudicated based soldly on the record at that time.

(h) The Council shdl provide complainants with copies of the completed and signed
SOl if the custodian fails to do so.

() A cudtodian’ sfailure to submit a completed and signed SOI may result in the
Council’ sissuing adecisgon in favor of the complainant.

() If acomplainant amends his or her complaint, the custodian shall have seven (7)
business days from the date of receipt of same to submit its position regarding the
amendment with the Council. The Council will not accept additiona submissons beyond
sad time period unless the Council, acting through its Executive Director, orders same
or offersits express gpprova for same. Failure to comply with this time period may

result in the case being adjudicated based solely on the record at that time.
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(k) The Council, acting through its Executive Director, may require custodians to
submit, within prescribed time limits, additiona information deemed necessary for the
Council to adjudicate the complaint.
5:103-2.9 M ediation

(&) Upon receipt of acomplaint, the Council shall offer the parties cost-free
mediation.

(b) A complaint will be referred to a mediator only if the complainant and custodian
agree to enter into mediation.

(c) A party who failsto respond to an offer of mediation within five (5) business
days from the date of its receipt shal be deemed to have rejected the offer to mediate
the complaint.

(d) A mediator, who shdl be trained in mediation and selected by the Council, will
conduct al mediation proceedings.

(e) Mediation practices shdl be governed by N.J.S.A. 2A: 23C-1to 2A: 23C-13.

(f) Nether the mediator nor any person participating in mediation shal divulgeto
anyone the content of any mediation session or share any document produced in the
course of mediation without the written consent of the party who made the statement or
produced the document.

(9) Representatives of the parties may attend mediation proceedings but shdl be

bound by the rules and regulations with respect to mediation as set forth herein.
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(h) Parties may cease participation in the mediation process at any time and dect to
have their complaint referred back to the Council for adjudication.

() The mediator may cease proceedings and refer the case back to the Council if
he or she determines that the process is not productive.

() The Council shdl not consider any statement made or document submitted to
the mediator during the mediation proceedings if the complaint is referred back to the
Council for adjudication.

(k) The Council shdl dismiss any complaint upon receipt of anotice from the
mediator that there exists a mediation settlement agreement that the matters presented in
the complaint have been ether resolved or voluntarily dismissed by dl parties.

() The Council shdl provide the parties notice of any dismissd by issuing afind
decision in the matter.
5:103-2.10  Referral of a Contested Case to the Office of Administrative
Law

(@ The Councl may, initsdiscretion, refer acomplaint to the Office of
Adminigrative Law (*OAL") for an adminigrative hearing and decison
recommendation as a contested case pursuant to the Administrative Procedure Act,
N.J.S.A. 52:14B-1 et seq.

(b) If the Council refers amatter to the OAL as a contested case, the Council shall

review the initia decison of the OAL to determine whether to modify, rgect or accept
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such decision asthe final decison of the Council.
5:103-2.11  Council Complaint Deliberations— No Hearing

(@ The Council members shdl review gaff findings and the Executive Director’s
recommendations, aswell as al party submissions, and vote to modify, reject or accept
such findings and recommendations as the Council’ s decision in the complaint during
open public meetings.

(b) The Council shal convene in closed session as necessary in accordance with the
Open Public Metings Act, N.JS.A.10: 4-6 to 10:4-21.

(c) Patiesare not permitted to make ora or written presentations to the Council
regarding the complaint a Council meetings unless expresdy requested to do so by the
Council.

(d) The Council will issueits decison as soon as practicable following the
adjudicatory proceedings.
5:103-2.12  Council Complaint Deliberations— Hearing

(& If the Council is unable to make a determination as to the accessibility of a
record based upon the complaint and the custodian’ s response thereto, the Council may
conduct a hearing in conformity with the rules and regulations provided for
adminigrative hearings by a public agency in contested cases pursuant to the
Adminigtrative Procedures Act, N.J.SA. 52: 14B-1 et seq., insofar asthey may be

applicable and practicable pursuant to N.JSA. 47:1A-7.e.
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(b) Notice of Hearings— The Council shdl provide the parties with advance written
notice of the proceedings. The notice shdl include in addition to such other information
as may be deemed appropriate:

1 A statement of the time, place and nature of the hearing.

2. A gtatement of the legd authority and jurisdiction under which the
hearing isto be held.

3. A reference to the particular sections of the statutes and rules involved.

4, A short and plain statement of the matters asserted. If the Council is
unable to Sate the mattersin detail at the time the notice is served, the initid notice may
be limited to a statement of the issuesinvolved.

5. A lig of persons notified.

6. Deadlines for the parties to submit arguments, witnesslists, and other
documents to the Council.

(c) Pre-hearing Conference:

1 The Council may conduct pre-hearing conferences with the parties for
the purposes of darifying the hearing issues and procedurd matters. Pre-hearing
conferences may be held in person or by teleconference.

2. The Council shdl provide the parties with advance written notice of
pre-hearing conferences. The notice shdl include in addition to such other information

as may be deemed appropriate:
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I. A datement of the time, place and nature of the hearing.

ii. A statement of the hearing issues and procedura métters.

iii. A ligt of persons notified.

(d) Continuances or postponements of hearings.
1 Any party seeking a continuance or postponement of a hearing must:

I. Attempt, in writing, to obtain consent for the continuance or
postponement from al parties to the complaint.

ii.  Submit awritten petition to the Council for gpprova of the continuance
or postponement, as agreed to by al parties, not later than five (5) business daysin
advance of the scheduled hearing date.

iii. Copy al parties of record on the petition submitted to the Council.

iv. Include in the petition the reasons for the request and the rationale
supporting each reason.

v. Include with the petition proof of the attempts to obtain consent for the
continuance or postponement from dl parties to the complaint and the results of such
efforts.

2. The Council shdl determine whether to grant a continuance or
postponement and provide awritten response to the petitioning party and dl other
parties to the complaint.

3. The Council may, in its own discretion, decide to continue or postpone
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ahearing.

(e) Production of documents— At the request of the Council, any party shdl
produce documents with respect to a complaint before the Council pursuant to
N.JSA.47:1A-7.c.

(f) Witnesses.

1 At the request of the Council, a party shdl ensure the attendance of
witnesses with respect to any hearing conducted by the Council pursuant to N.J.S.A.
47:1A-7.c.

2. Parties unable to obtain cooperation or assurances from prospective
witnesses may petition the Council to issue a subpoenato said witness or witnesses.

3. Parties must submit alist of witnesses to the Council not later than five
(5) busness days in advance of the scheduled hearing. Witnessligs shdl include, a a
minimum, the fallowing:

I. witness name;

ii. witness contact information including street address, telephone and fax
numbers and e-mail address, if gpplicable;

iii. relevance of testimony to the hearing; and

iv. A statement of the withess knowledge, pecid experience, training or
education relating to the complaint.

4, The Council may examine, cross-examine, or otherwise initiate



testimony from any party or witness and may aso cause the production of documentary
evidence.

5. The Chairperson, Vice Chairperson, Secretary or designee of the
Council shdl be authorized to administer oaths and take testimony under oath.

(9) Subpoenas:

1 The Council may subpoena witnesses and documentary evidence with
respect to an administrative hearing held by the Council.

2. Petitions to the Council for issuance of a subpoenashdl be in writing
and shdl indlude, a a minimum, the following:

I. witness name or title of the documentary evidence;

ii. witness contact information or person in possession of the documentary
evidence, including street address, telephone and fax numbers and e-malil address, if
goplicable;

iii. relevance of testimony or the documentary evidence to the hearing; and

iv. A statement of the witness' knowledge, specid experience, training or
education relating to the complaint.

3. Motions to Quash

i. A party may object to the issuance of a subpoena upon petition made

to the Council not later than three (3) business daysin advance of the scheduled date of

compliance with the subpoena.
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ii. The subpoena may be quashed or modified for good cause shown
provided the Council agrees to quash or modify said subpoena.

iii. The petition seeking to quash or modify a subpoena shdl detail the
reasons for the objections and shall contain supporting rationde for each such reason.

4, Enforcement — The Council, pursuant to New Jersey Rules Governing
the Courts, R. 4:67-6, shdl have the authority to enforce compliance with subpoenas
issued by the Council.

(h) Rules of evidence:

1. The Rules of Evidence will not be gtrictly applied.

2. The Council may, in its discretion, consder al testimonid evidence,
even hearsay, aslong asit isrelevant, materia and probative.

3. The Council may, in its discretion, curtail or exclude any evidence that is
deemed by the Council to be irrdlevant, immateria and unduly repetitious.

() Burdensof proof

1 A public agency bears the burden of proving that a denia of accessto a
government record, in whole or in part, is authorized by law pursuant to N.J.SA.
47:1A-6.

2. Complainants bear the burden of proving the dlegations st forth in the
complaint, by afar preponderance of the credible evidence.

() Hling of additiond documentation or arguments:
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1 The Council reserves the right not to consder documentation submitted
by a complainant and/or custodian unlessiit has been submitted to the Council and the
other parties named in the complaint not later than ten (10) business days in advance of
the scheduled hearing.

2. A written statement by the party shal accompany each such submission
explaining the rdlevance of such submission.

3. Parties filing submissons must provide copiesto dl partiesto the
complaint and provide proof of service to the Council contemporaneoudy therewith.

4, The Council will not accept any submissons at the hearing that has not
been provided to dl parties pursuant to these rules, unless the Chairperson authorizes
sad submissons.
5:103-2.13  In camera Inspections

(@ The Council may, initsdiscretion, order an in camera ingpection of the
documents that are the subject of a denia of access complaint.

(b) Notice of Inspection — The Council shdl provide the custodian with advance
written notice of the in camera ingpection. The notice shal include in addition to such
other information as may be deemed appropriate:

1 A statement of the time, place and nature of the document ingpection.

2. The documents requested to be inspected.

3. The manner in which the documents are to be presented to the Council



for ingpection.

(c) Presentation of documents to the Council — In an open public meeting, the
custodian and/or his or her representative will be called upon to hand-ddiver the
documents for ingpection, in a sealed envelope, to the Executive Director of the
Council, or such other person as the Council may designate, dong with:

1 A cetification sgned by the custodian tipulating that the copies of the
documents ddlivered to the Council are true and complete copies of the
documents in question with no aterations or redactions.

2. Anin camera inspection index that:

I. Givesthetitle or name of each document, or any parts thereof, clamed
to be exempt from disclosure.

ii. Provides agenerd nature description of each document. The
descriptions should be generd enough to explain the exemptions without compromising
the alleged reason for their exemption from disclosure.

iii. Lists the reasons that each document, or any parts thereof, are aleged
to be exempt from disclosure.

iv. Ligsafull explanation why the aleged reason for exemption from
disclosure gpplies to each document.

(d) Complainantswill not be permitted to respond to numbers“1” and “2” of this

subsection directly above without the express permission of the Council.



(e) Neither the Council, nor anyone else authorized to ingpect the documents, shdl
make copies of same.

(f) Anyone authorized to access the documents shdl not take any notes making
reference to specific information contained in the documents.

(99 The Council shdl review the documents in closed session at any of its regular
monthly meetings conducted pursuant to the Open Public Meetings Act, N.JSA.10: 4-
610 10:4-21.

(h) The Council shdl have the option, &t its discretion and while in the public
sesson of any its regular monthly meetings conducted pursuant to the Open Public
Meetings Act, N.J.S.A.10: 4-6 to 10:4-21, of asking the Custodian questions regarding
the document(s) in question.

(i) Nether the complainant nor the custodian, nor any of their representatives shall
be present during the in camera ingpection.

() After ingpecting the documents, the Council shall announce its decision a an
open public meeting and provide written notice of its decison to al partiesto the
complaint.

(k) During public session, anyone involved in thein camera inspection shdl forego
al mention of the specific contents of the documents. Reference shdl only be made to
the assigned reference number or to the generd nature descriptions of the documents

liged inthe in camera ingpection index.



() Upon completion of the in camera ingpection, the Council will sed the
documents and return them to the custodian.
5:103-2.14  Decisions of the Council

(@ All Council decisons shal be reduced to writing and shall be sent to dl parties
to the complaint as soon as possible following adjudication.

(b) The Council shdl issue the following types of decisons.

1. Interim Decison,

2. Find Decision,

3. Supplementd Decison,

4. Adminigtrative Case Closure,

5. Adminigrative Case Dispostion.

(c) Unlessthe Council directs otherwise, the Executive Director shdl stipulate the
effective date of the Council’ s decisons for purposes of caculating dl deadlines set
forth in adecision and ca culating when motions for recongderation and gppeds must
befiled.

(d) Enforcement — The Council shdl, pursuant to New Jersey Rule Governing the
Courts, R. 4:67-6, have the authority to enforce compliance with the orders and
decisonsissued by the Council.
5:103-2.15 Relief from Council Decisions- Reconsider ation

(@ The Council, inits own discretion, may reconsder any decison it renders.



(b) Requestsfor reconsderation must be filed within ten (10) business days
following receipt of a Council order.

(¢) Requests must bein writing, ddlivered to the Council and served on al parties.

(d) The Council will provide dl parties with written notification of whether a request
for reconsderation has been accepted and for what reasons.
5:103-2.16  Rélief from Council Decisions- Appeals

(@ A find decison of the Council may be appeded to the Appdllate Divison of the
Superior Court within the time frame prescribed by law pursuant to N.JS.A. 47:1A-
7.e.

(b) Prior to filing an apped, the appeding party shdl file agtay of the Council’sfina
decison with the Council.
5:103-2.17  Staysof Council Decisions

(8 Requestsfor agay of afind decison must be in writing, delivered to the
Council and contemporaneoudy served upon al parties.

(b) The Council shdl, acting through its Executive Director, grant astay from afind
decision based on the request submitted and a copy of the notice of apped from the
Appdllate Divison of the Superior Court.

() Requedtsfor agtay of the effective date of a Council’ s interim decison must be
made prior to the last day by which action was to have been taken in accordance with
the Council order.

(d) Requests must be in writing, delivered to the Council and contemporaneoudy
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served upon dl parties.

(e) The Council, acting through its Executive Director, may grant astay for the
period of time, but in no event longer than the date of the next regular meeting of the
Coundil.

(f) A request for astay must bein writing and include a detalled andysis of the
issug(s), which includes, but is not necessarily limited to, the gppellant’ s positions with
regard to the following factors that the Council will include in its Decison-making
Process.

1. Thedear likelihood of success on the merits of the claim;

2. Thedanger of irreparable harm in the absence of a Stay;

3. Theharmto othersif a Stay is granted, and;

4. The public interest.
5:103-2.18  Prevailing Party Attorney’s Fees

(8) Reasonable attorney’ s fees may only be awarded where the Council has
rendered afind decison in favor of the complainant and in which the Council has found
that the custodian unlawfully denied access to government records requested by the
complainant in the matter pursuant to N.J.SA. 47:1A-6.

(b) The complainant, or hisor her atorney, shal submit an application to the
Council for an award of attorney’ s fees within ten (10) business days following the

effective date of afina decision by the Council. The gpplication must include a



certification from the attorney(s) representing the complainant that includes, but not
necessarily be limited to the following:

1. the Council’ s case reference name and number;

2. law firm effiliation;

3. satement of client representation;

4, hourly rates of dl atorneys and support saff involved in the case;

5. copies of weekly time sheets for each person involved in the case,
which includes detalled descriptions of dl activities attributable to the project in 0.1
increments [Six (6) minutes];

6. evidence that the rates charged are in accordance with prevailing
market rates in the redlevant community. Such evidence shdl include, but is not
necessxily limited to:

I. yearsof rdated or smilar experience;
ii. il leve; ad
iii. reputation.

7. detailed ligting of any expense rembursements with supporting
documentation for such costs,

(c) The complainant or hisor her atorney, must serve dl parties with the
goplication for attorney’ s fees and dl atachments thereto.

(d) The custodian shdl have ten (10) business days from the date of serviceto



object to the attorney’ s fees requested.
(e) All objectionsto applicationsfor atorney’ s fees must be in writing to the
Council and served upon dl the parties.

(f) The Coundl shall:

1 Condder dl submissons of the parties concerning the attorney’ s fees
goplication.
2. Determine the amount of a reasonable attorney fee, if any, to be

awarded to complanant’ s atorney.
3. The attorney’ s fees awarded shal be predicated upon thee number of
hours and rate based on:
I. gpplicablelaw;
ii. submissons of the parties, and
iii. Council’s own discretion.
5:103-2.19  Knowing and Willful Violations of the Act and Penalties
(&) Public officids, officers, employees or custodians who knowingly and willfully
violate the Act and is found to have unreasonably denied access under the totdity of the
circumstances shdl be subject to a civil pendty pursuant to N.JSA. 47:1A-11.
(b) Pendty amounts.
1. $1,000 for initid violaion;

2. $2,500 for a second violation that occurs within ten (10) years of aninitia



violaion; and
3. $5,000 for athird violation that occurs within ten (10) years of an initid
violation.

(c) The Council shdl not impose a pendty unless it has undertaken, or caused the
Office of Adminigrative Law to have undertaken, an expedited or summary hearing to
determine whether a public officid, officer, employee or custodian knowingly and
willfully violated the Act and unreasonably denied access under the totdity of the
circumstances.

(d) Pendties shdl be collected and enforced in proceedings in accordance with the
Penalty Enforcement Law of 1999, N.J.S.A. 2A: 58-10 et seg., and the rules of court
governing actionsfor the collection of civil pendties.

() The New Jersey Superior Court shdl have jurisdiction of proceedings for the
collection and enforcement of the pendty impaosed by the Council.

(f) Appropriate disciplinary proceedings may be initiated by a public agency
agang apublic officid, officer, employee or custodian against whom a penaty has been
imposed.

SUBCHAPTER 3. INQUIRES
5:103-3.1 General Provisions
(& Any person may teephone or write the Council with arequest for information

regarding the Act and Council procedures.
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(b) The Council, where possible, will direct inquirers to available resources, i.e.,
Council case Decisons, Act citations, publications available through the Council, etc.,
that might assst inquirers.

(c) Guidance offered during the inquiry process is based solely on the facts
provided and shdl not congtitute find decisons of the Council, is not legd advice and
shdl not dter any legd right or liability dready existing in New Jersey or under federd
law.

SUBCHAPTER 4. ADVISORY OPINIONS
5:103-4.1 General Provisons

(& The Council shdll, inits discretion, issue advisory opinions as to whether a
particular type of record is a government record which is accessible to the public
pursuant to N.J.S.A. 47:1A-7.b.

(b) Advisory opinions address whether generd categories of records are
disclosable and do not serve as case- specific decisons of the Council.

(c) Advisory opinions do not condtitute final decisions of the Council, are not legd
advice and shdl not dter any legd right or liability dready existing in New Jersey or
under federd law.

(d) Theissuance of advisory opinions shdl not prgudice any party’srightsto filea

complaint with the Counail.
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