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March 6, 2006 
 
Hon. Joseph A. DiDonato, Mayor, and 
Members of the West Milford Township Council 
1480 Union Valley Road 
West Milford, NJ 07480 
 
RE: Repeal of Ord. § 5.3 (Loitering) and amendment of § 19-12 (Nuisance) 
 
Dear Mayor DiDonato and Members of the Township Council: 
 

For the reasons set forth in the attached report, the New Jersey Libertarian Party 
concludes that  

 
1. the loitering ordinance is preempted by the New Jersey Criminal Code and 

ought to be repealed in its entirety, and that  
 

2. § 19-12 needs to be amended to excise §§ 2.1(a) and (b) from the list of 
prohibited nuisances, since both of those subsections have been declared 
unconstitutional. 

 
We ask that you please direct your municipal attorney, Fred Semrau, Esq., to review 

and render his opinion on the conclusions reached in our report.  We also ask that you repeal 
or amend the Township’s ordinances, as appropriate, in accordance with Mr. Semrau’s 
findings.   

 
Thank you for your attention to this matter.  We look forward to hearing from you. 
 

       Respectfully, 
       
 
 

      John Paff  
 
cc. New Jersey Libertarian Party Chairman and Steering Committee 

 



 
March 6, 2006  Page 1 

REPORT ON WEST MILFORD TOWNSHIP’S 
LOITERING AND NUISANCE ORDINANCES 

 
by John Paff 

 
INTRODUCTION 

 
The New Jersey Libertarian Party opposes loitering, curfew, vagrancy and similar laws 

that permit the police to arrest those who have done nothing more than be present on the 
streets after a certain hour or under certain circumstances. 

 
Our opposition to these laws is grounded in the same reasoning expressed by the 

United States Supreme Court when it struck down a Jacksonville, Florida ordinance that 
permitted the arrest of those "strolling about from place to place without any lawful purpose or 
object."  In that case, Papachristou v. City of Jacksonville , 405 U.S. 156 (1972), the Court 
held: 
     

A presumption that people who might walk or loaf or stroll or 
frequent houses where liquor is sold, or who are supported by 
their wives or who look suspicious to the police are to become 
future criminals is too precarious for a rule of law.  The implicit 
presumption in these generalized vagrancy standards--that crime 
is being nipped in the bud--is too extravagant to 
deserve extended treatment.  Of course, vagrancy statutes are 
useful to the police.  Of course, they are nets making easy the 
roundup of so-called undesirables.  But the rule of law implies 
equality and justice in its application.  Vagrancy laws of the 
Jacksonville type teach that the scales of justice are so tipped that 
even-handed administration of the law is not possible.  The rule of 
law, evenly applied to minorities as well as majorities, to the poor 
as well as the rich, is the great mucilage that holds a society 
together. 

 
The New Jersey Libertarian Party also opposes laws that remain on the books even 

though they have been declared unconstitutional.  The presence of such laws on the books 
invite improper enforcement against innocent parties. 

 
IDENTIFICATION OF EXHIBITS 

 
 Attached are the following exhibits: 
 

A. West Milford’s Loitering Ordinance, § 5.3  (2 pages) 
 

B. West Milford’s Nuisance Ordinance, § 19-12 (1 page) 
 

C. Public Health Nuisance Code of New Jersey (1953), adopted by reference through 
Ord. § 19-12.2 (2 pages) 
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D. Flemington Borough’s former Loitering Ordinance (2 pages) 
 

E. September 23, 2003 letter from then Flemington Borough Attorney Peter A. 
Buchsbaum concluding that Flemington Borough’s Loitering Ordinance “is preempted 
by the New Jersey Criminal Code.”  (Mr. Buchsbaum has since been appointed as a 
Judge of the New Jersey Superior Court.) (2 pages) 

 
F. Flemington Borough’s repeal of its Loitering Ordinance (1 page) 

 
G. Elmwood Park Borough’s former Loitering Ordinance (2 pages) 

 
H. Elmwood Park Borough’s repeal of its Loitering Ordinance (1 page) 

 
LEGAL ARGUMENT 

 
Loitering Ordinance 

 
In State v. Crawley, 90 N.J. 241 (1982) the Supreme Court invalidated Newark’s 

loitering ordinance.  The Court found that the Legislature, through adoption of the New Jersey 
Code of Criminal Justice (Code), N.J.S.A. 2C:1-1 to 65-4, sought “to create a consistent, 
comprehensive system of criminal law . . .  to eliminate inconsistencies, ambiguities, 
outmoded and conflicting, overlapping and redundant provisions and to revise and codify the 
law in a logical, clear and concise manner.” Id. at 250-51.  [Emphasis in the Court’s opinion]  

 
The Court also found, after reviewing the legislative history and applying the 

“preemption by exclusion” clause of N.J.S.A. 2C:1-5(d), “that the absence of a loitering 
proscription from the Code reflects a state policy to decriminalize such activity.”  Id. at 247.   

 
The principles set forth in Crawley were later relied upon to invalidate West Orange’s 

disorderly conduct ordinance. “[A]n examination of Chapter 33 of the Code reveals a policy to 
comprehensively address street behavior and other conduct in public places which may 
disturb citizens and disrupt peaceful society.”  State v. Paserchia, 356 N.J. Super. 461, 466 
App. Div. 2003).  

 
In a January 13, 2003 article 1, the New Jersey Law Journal opined that “[u]nder the 

leading cases the Paserchia court relied on, State v. Crawley, 90 N.J. 241 [1982], and State 
v. Felder, 329 N.J. Super. 471 [2000], there seems little latitude for municipalities to pass 
laws in areas where the state has legislated.”  Indeed, it would appear that all ordinances 
attempting to regulate “street behavior and other conduct in public places,” which is already 
comprehensively treated by Chapter 33 of Title 2C, are preempted unless there are “unique 
local concerns requiring an individualized response by the municipality.”  Paserchia at 467.  
Since West Milford Township does not appear to have any “unique local concerns” in need of 
specific, local regulation, the loitering ordinance is preempted by the Code. 
 
 West Milford’s loitering ordinance is very similar, and in many places identical, to the 
repealed loitering ordinances in Elmwood Park and Flemington.   The fact that both of these 

                                                 
1 “Yet Another Municipal Ordinance Is Struck Down on Pre-emption Grounds Penchant for enhanced 
criminalizing of conduct gets a slap on wrist,” January 13, 2003, by Mary P. Gallagher. 
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boroughs repealed their loitering ordinances after having been presented with the arguments 
set forth here provides further evidence that West Milford’s loitering ordinance is invalid.  
West Milford should also find it persuasive that the attorney who recommended repeal of 
Flemington’s loitering ordinance is now a Judge of the Superior Court. 
 

Nuisance Ordinance 
 
 Like many municipalities, West Milford has adopted by reference the Public Nuisance 
Code of New Jersey (1953).   §§ 2.1(a) and 2.1(b) of that Code declare the following acts 
nuisances: 
 

a. Any matter, thing condition or act which is or may become detrimental or a menace 
to the health of the inhabitants of this municipality. 

 
b. Any matter, thing condition or act which is or may become an annoyance, or 

interfere with the comfort or general well-being of the inhabitants of this 
municipality. 

 
Both of these provisions have been declared unconstitutional by the Appellate Division 

of the New Jersey Superior Court.  Guidi v. City of Atlantic City, 286 N.J. Super. 243 (App. 
Div. 1996) and State v.  Golin, 363 N.J. Super. 474 (App. Div. 2003).  The Appellate Division 
found that these provisions “set forth unascertainable standards that encourage arbitrary and 
discriminatory enforcement [and] left citizens at the mercy of [the provisions’] enforcers.” See, 
e.g. Guidi at 245-46. 
 

CONCLUSION 
 
 Ord. § 5.3 (Loitering) ought to be repealed in its entirely.  Ord. § 19-12 (Nuisance) 
ought to be amended to remove at least2 the unconstitutional provisions set forth in §§ 2.1(a) 
and 2.1(b) of the Public Nuisance Code of New Jersey (1953). 
 
 

 
 

                                                 
2 The council ought to consider the wisdom and viability of other provisions of the 1953 Code, such as §§ 2.1(e), 
which prohibits “the existence or presence of ragweed” anywhere within the Township. 
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